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OPINION

The origin of this case was the petitioner’ s convictions in 1986, of first degree murder and
aggravated rape. The petitioner received consecutive sentences of lifeand 27.5 years, respectively.

ThisCourt affirmed on direct appeal. SeeWillie Tom Ensley, No. 86-65-111, 1987 Tenn. Crim. App.

LEXIS 2213 (Tenn. Crim. App., at Nashville, Apr. 7, 1987). Application for permission to appeal
was denied by our supreme court on June 29, 1987. Later, the petitioner filed hisfirst petition for

post-conviction relief, alleging ineffective assistance of counsel. The post-conviction court denied



relief, and this Court affirmed on direct appeal. See Willie Tom Ensley v. State, No. 01C01-9010-

CC-00246, 1991 Tenn. Crim. App. LEXIS 131 (Tenn. Crim. App., a Nashville, Feb. 26, 1991).
Application for permission to appeal to the supreme court was denied on June 17, 1991. In 2000,
the petitioner filed a petition for writ of habeas corpus alleging that each of the indictments was
insufficient. The post-conviction court denied relief, and this Court affirmed. See Willie Tom

Endey v. Howard Carlton, Warden, et a., No. E2002-00878-CCA-R3-PC, 2002 Tenn. Crim. App.

LEXIS 880 (Tenn. Crim. App., at Knoxville, Oct. 21, 2002). On February 18, 2003, our supreme

court denied application for permission to appeal.

On May 6, 2002, the petitioner filed a second post-conviction petition, seeking a DNA
(deoxyribonucleic acid) analysis of certain evidence under the Post-Conviction DNA Analysis Act
of 2001. Tenn. Code Ann. 8§ 40-30-301 et. seq. This petition was summarily dismissed, and the

petitioner appealed. See Willie Tom Ensley v. State, No. M2002-01609-CCA-R3-PC, 2003 Tenn.

Crim. App. LEX1S 335 (Tenn. Crim. App., a Nashville, Apr. 11, 2003). This Court reversed and
remanded for a determination as to whether the four factors of Tennessee Code Annotated section
40-30-305 were met and, if so, ordered aDNA analysis. Onremand, thetrial court entered an order
providing that a blood sample from the petitioner be taken and submitted to the TBI lab “with the
existing evidence.” The order further required that results of the DNA analysis be reported within

sixty days.



Subsequently, four exhibits were submitted to the TBI Nashville Crime Laboratory and
included: (1) blood standard from the petitioner; (2) blood standard from thevictim; (3) vaginal swab

from the victim; and, (4) vaginal swab taken from the victim at the funeral home.

TheOfficia Serology/DNA Report fromthe TBI laboratory resultsreflected that theanalysis
on one vagina swab was an inconclusive match with the petitioner but that the other vaginal swab,
taken at the funeral home, indicated the sperm fraction thereon was a conclusive match with the

petitioner.!

The Statefiled aresponseincorporating the analysisresults and submitting that further relief
should be denied. The trial court then filed an order stating in pertinent part, “[t]he testing done
indicatesthat thevaginal swabstaken from thevictim match the DNA of [thepetitioner]. Therefore,
the post-conviction DNA analysisis not favorable to the petitioner. Pursuant to Tennessee Code

Annotated section 40-30-312, this petition is dismissed.”?

The Post-Conviction DNA Analysis Act of 2001 providesthat persons convicted of certain
crimes, including murder and aggravated rape, “may at any time, file a petition requesting the

forensic DNA analysis of any evidence that is in the possession or control of the prosecution, law

! The TBI report stated, “ The probability of an unrelated individual having the same DNA profile from either
the African-American, Caucasian, Southeastern Hispanic, or Southwestern Hispanic popul ations exceed the current world
population.”

2 The inconclusive swab of sperm fraction rendered a probability of an unrelated individual having the same
DNA profile from the following population groups as: African-American, one in 4577; Caucasian, one in 967,
Southeastern Hispanic, one in 1066; and Southwestern Hispanic, one in 729. All enumerated probabilities are
approximate.
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enforcement, laboratory or court, and that isrelated to the investigation or prosecution that resulted
inthejudgment of conviction and that may contain biological evidence.” Tenn. Code Ann. §40-30-
303. After notice to prosecution and an opportunity for response, the Act requires a court to order
DNA analysisif al thefour following criteriaare met: (1) [a] reasonable probability exists that the
petitioner would not have been prosecuted or convicted if exculpatory results had been obtained
through DNA analysis; (2) the evidence is still in existence and in such a condition that DNA
anaysismay be conducted; (3) theevidencewas never previously subjected to DNA analysisor was
not subjected to the analysis that is now requested which could resolve an issue not resolved by
previous anaysis; and (4) the application for analysis is made for the purpose of demonstrating
innocence and not to unreasonably delay the execution of sentence or administration of justice.

Tenn. Code Ann. § 40-30-304.

“Thefailureto meet any of the qualifying criteriais, of course, fatal to the action.” William

D. Buford v. State, No. M2002-02180-CCA-R3-PC, 2003 Tenn. Crim. App. LEXIS 370 (Tenn.

Crim. App., a Nashville, Apr. 24, 2003). The scope of our review on appeal islimited asthe post-
conviction court is given considerable discretion in deciding whether the petitioner is entitled to

relief under the Act. See Jack Jay Shuttle v. State, No. E2003-00131-CCA-R3-PC, 2004 Tenn.

Crim. App. LEXIS 80, at *11 (Tenn. Crim. App., at Knoxville, Dec. 16, 2004). This Court will not
reversethepost-conviction court unlessthejudgment isnot supported by substantial evidence. State

V. Hollingsworth, 647 S.W.2d 937, 938 (Tenn. 1983); see aso Endey, 2003 Tenn. Crim. App.

LEXIS 335, at *11 n.2.



The Act was created as a precautionary safeguard against the wrongful conviction or
sentencing of a defendant and requires the post-conviction court to assume the DNA analysis will
reveal exculpatory resultsin its determination as to whether to order DNA testing. Shuttle, 2004

Tenn. Crim. App. LEXIS 370, at *13-14.

In the instant case, the post-conviction court ordered the existing evidence to be submitted
for testing. For unexplained reasons, only the two vaginal swabs were submitted. The petitioner
complainsthat certain items of evidence: finger nail scrapingsfrom thevictim’s hands, hairsfound
on thevictim’sbody, and an anal swab taken from the victim, were not submitted by the State. The
petitioner further assertsthat theresultsfrom the TBI lab were* contradi ctory and questionable” and

giveriseto an order for independent testing.

The post-conviction court, upon receiving the State' s response including the DNA analysis
report, dismissed the petition due to its unfavorable results for the petitioner. In our view, the
analysisreport on the two vaginal swabswas not contradictory or questionable. Onewasindicative
as originating with the petitioner (one in 967), but inconclusive. However, the swab taken at the
funeral home was conclusive in identifying the sample as that of the petitioner’s. Upon receipt of
this information, the probability that the petitioner would not have been prosecuted no longer
existed. Inthefaceof conclusive DNA proof unfavorableto the petitioner, the statutory criteriawere
no longer met. Thus, the post-conviction court was justified in dismissing the petition and wasin

compliance with Tennessee Code Annotated section 40-30-312. Thisstatute providesthat “[i]f the



resultsof the post-conviction DNA analysisarenot favorableto the petitioner, thecourt shal | dismiss

the petition, and make such further orders as may be appropriate.”

Therecord doesnot reflect why the other evidenceitemsthat coul d have contained biol ogical
evidence were not submitted for testing. There may very well be good reasons for the failure that
are unstated in the record. The Act does not provide for selective submission of evidence but
references “any evidence that isin the possession or control of the prosecution, law enforcement,
laboratory, or court, and that is related to the investigation or prosecution that resulted in the
judgment of conviction and that may contain biological evidence.” Tenn. Code Ann. 8§ 40-30-303.
Our affirmation of the post-conviction court’ s dismissal of the petition does not represent approval
of selective submission. However, under the facts of this case, the purpose of the Act, safeguarding
against wrongful conviction, has been served. Accordingly, the judgment of the post-conviction

court is affirmed.

JOHN EVERETT WILLIAMS, JUDGE



